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 vkns'k@ ORDER 

PER VIJAY PAL RAO, JM 

This appeal by the assessee is directed against the order dated 24-11-2017 of 

ld. CIT(A) -2, Jaipur  for the Assessment Year 2011-12 wherein the assessee has 

raised following grounds of appeal. 

‘’1. That under the facts and circumstances of the case the ld. 

CIT(A) has erred in confirming the action of the AO in enhancing the 

income from Long Term Capital Gain from Rs. 7,44,990/- to Rs. 

18,42,223/-‘’ 

 

2. That under the facts and circumstances of the case the ld. 

CIT(A) has erred in not allowing the cost of construction as cost of 
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improvement of the property in spite of submitting the substantial 

evidences regarding cost of construction.’’ 

 

2.1 At the time of hearing the appeal of the assessee, the Bench observed that 

there is a delay of 3 days in filing the present appeal by the assessee for which  the 

ld.AR of the assessee filed an application for condonation of delay alongwith  

affidavit of dealing clerk of the counsel of  the assessee. 

2.2 I have heard the ld.AR and ld. DR and carefully perused the material 

available on record. The cause of delay has been  explained by the ld.AR of the 

assessee assessee in the application for condonation of delay  mentioning therein 

that dealing clerk in the office of the counsel was on leave due to marriage of his 

sister.  After the joining the  office by the dealing clerk, the case file of the assessee 

was traced out and thus the present appeal of the assessee was filed with a delay of 

three days. The affidavit of one Shri Nishant Lohiya, dealing clerk of the counsel 

of the assessee is filed on record. Accordingly, in view of the facts and 

circumstances of the case and the cause of delay explained by the ld.AR of the 

assessee , I am satisfied that the assessee was having reasonable cause for delay of 

three days in filing the present appeal. Hence, the same is condoned. 

3.1 At the time of hearing, the ld.AR of the assessee stated at Bar that he does 

not want to press the Ground No. 1 of the appeal and the same may be dismissed as 
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not pressed for which the ld. DR has no objection. Hence, the Ground No. 1 of the 

assessee is dismissed being not pressed by the ld.AR of the assessee. 

4.1 The Ground No. 2 of the assessee is regarding disallowance of cost of 

construction  cost of improvement of property while computing the Long Term 

Capital Gain. 

4.2 Brief facts of the case are that the AO observed that as per the sale deed 

there is no mention of any construction on the plot of land sold by the assessee. 

Therefore, the AO issued summons u/s 131 of the Act to the persons who had 

supplied the material for construction and to carry out the construction work as 

claimed by the assessee. The summons could not be served upon  by the postal 

department and returned back as persons are not available at the given addresses. 

The AO noted that the valuation of the property for the purpose of stamp duty is 

done regarding the land and area of plot and no valuation has been done for 

construction on the said plot of land. The assessee was also asked to explain the 

source of impugned construction cost which was explained by the assessee that he 

had withdrawn the cash from M/s. P.J. Arts, Proprietorship concern of the assessee. 

Accordingly, the AO disallowed the deduction on account of cost of construction 

while computing the Long Term Capital Gain and thus made the addition. 
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4.3 The assessee  challenged the action of the AO before the ld. CIT(A) but 

could not succeed. 

4.4 Before the Tribunal, the ld.AR of the assessee  submitted that the assessee 

has duly given the details of cost of construction alongwith persons who have 

carried out the work of construction of boundary wall. Since it was the 

construction of boundary wall and not the construction on any house property or 

building on the land, therefore, it was not mentioned in the sale deed and no 

valuation was done for the purpose of stamp duty. Thus the ld.AR of the assessee 

submitted that once the boundary wall was in existence on the land and the 

assessee has given details alongwith persons who had done the work then the claim 

of the assessee cannot be denied in toto. The ld.AR of the assessee referred to the 

ledger account showing the payments made to these persons for construction work. 

He has also referred to the receipts as well as affidavits of these persons in respect 

of the work carried out and payments received. Thus the ld.AR of the assessee 

submitted that when the assessee has discharged his onus by producing the relevant 

records in support of the claim then the claim of the assessee cannot be denied 

merely on the ground that summons issued to these persons were not served upon 

and consequently there is no mention of the construction in the sale deed. 
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4.5 On the other hand, the ld. DR  submitted that sale deed does not mention any 

construction work on the plot of land. It was only a transaction of sale of plot of 

land. The AO issued summons to the persons through whom assessee claimed to 

have got the construction work done and payment was made. The AO noted that 

there was no withdrawal or drawings from the business entity. Therefore, the 

source of cost of construction remained unexplained. The ld. DR relied on the 

orders of the authorities below. 

4.6 I have considered the rival submission as well as the relevant materials 

available on record. The assessee has claimed the cost of construction of Rs. 3.83 

lacs on account of boundary wall as deduction while computing the Long Term 

Capital Gain from sale of the property in question. The AO having gone through 

the sale deed noted that there was no mention of any construction of the building 

on the land sold by the assessee and further the stamp duty authority has also not 

made any valuation for construction on the said plot of land.The assessee furnished 

the details of cost of construction with the name of  persons to whom payment was 

made for construction work carried out by them. However, the summons issued by 

the AO u/s 131 of the Act to these persons returned back unserved by the postal 

department. Therefore, the AO did not accept this claim of the assessee and 

disallowed the deduction claimed by the assessee against Long Term Capital Gain.  
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The assessee has not produced any documentary evidences in support of the 

construction work of boundary wall except the receipts issued by these persons 

namely Shri Sharwan Lal Saini, Shri Arjun Lal Kumawat and Shri Sita Ram 

Verma, as well as affidavit of these persons. However, if the boundary wall which 

is a matter of fact and existence is found existed on the plot of land then the claim 

of the assessee cannot be rejected in toto. The only dispute between the assessee  

and AO is with regard to  correct cost of construction  of boundary wall. The AO 

has not conducted any enquiry to contradict the claim of boundary wall on the plot 

of land. The AO has denied the claim of cost of construction but has not denied 

that boundary is constructed. Therefore, once the existence of the assessee’s 

boundary wall is not denied by conducting any enquiry or verification of the fact 

by the AO then the claim of cost of construction made by the assessee  cannot be 

denied in toto. The assessee has claimed the cost of construction at Rs. 3.83 lacs 

and filed the receipts as well as affidavits of three persons to whom payment was 

made for the work of cost of construction of boundary wall.  Though the AO could 

not examine these persons for want of service of notice yet the cost of construction 

of boundary wall could have been otherwise estimated by the AO through expert 

being DVO. In the absence of carrying out such an exercise of ascertaining the 

correct cost of construction on the part of the AO, the evidences produced by the 
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assessee cannot be rejected. Accordingly, in the facts and circumstances of the 

case, the claim of cost of construction of boundary wall deserves to be allowed.  

4.6.1 Before parting with the issue, it is clarified that since it is a case of 

construction of boundary wall, therefore, the non-mentioning of the same in the 

sale deed will not ipso fact lead to the conclusion that boundary wall was not in 

existence on the plot of land. Thus the appeal of the assessee is partly allowed. 

5.0 In the result, the appeal of the assessee is  partly allowed. 

Order pronounced in the open court on          29 /10/2019. 

                     Sd/-        
          ¼fot; iky jko½  
        (Vijay Pal Rao)  

             U;kf;d lnL;@Judicial Member 

Tk;iqj@Jaipur   

fnukad@Dated:-                      29 /10/ 2019 

*Mishra 

vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 

1. vihykFkhZ@The Appellant-Shri Pawan Kumar Jain, Jaipur    

2. izR;FkhZ@ The Respondent- The ITO, Ward- 4(2), Jaipur    

3. vk;dj vk;qDr¼vihy) @ CIT(A),  

4. vk;dj vk;qDr@ CIT,  

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur 

6. xkMZ QkbZy@ Guard File (ITA No.151/JP/2018) 

        vkns'kkuqlkj@ By order, 

        lgk;d iathdkj@ Assistant. Registrar 


